























illegal copying of West’s case reports.®

Moreover, lost in all the rhetoric of the opposition
briefs is that the Constitutional purpose of copyright is to
promote the useful arts by providing the incentives to create works
of value to the public. As the Supreme Court has explained:

[I]t should not be forgotten that the Framers

intended copyright itself to be the engine of

free expression.
k % % %

[A]s one commentator has noted: "If every
volume that was in the public interest could
be pirated away by a competing publisher, . .
. the public [soon] would have nothing worth
reading.

Harper & Row Publishers, Inc. v. Nation Enterprises, 471 U.S. 539,

558-559, 105 S. Ct. 2218, 2229-30 (1985) (citation omitted).*
West respectfully submits that the United States would

not have the world’s best legal reference system but for the

copyright protection given to 1legal publishers.® For over a

#® For example, the case chosen by Hyperlaw to exemplify its
claim, Mendell v, Gollust, has been published not only by West but
by U.S. Law Week (59 USLW 2116), Federal Securities Law Reporter
(Fed. Sec. L. Rep., p. 95378), Federal Rules Service (17 Fed. R.
Serv.3d 129), and LEXIS (1990 U.S. App. LEXIS 12833). These other
publishers obviously had no difficulty obtaining the opinion.
Clearly, what Hyperlaw seeks to copy is not the judges’ opinion but
West’s original editorial work in the case report.

¥ This view is entirely consistent with that expressed by this
Court in Computer Associates Int’l, Inc., v. Altai, Inc., 982 F.2d
693, 711-12 (2d Cir. 1992). In that case, the Court declined to
broaden the scope of statutory copyright protection in order to
provide incentives for "“sweat of the brow" computer research and
development. Here, the Court is asked to eviscerate the protection
to which West’s original work is entitled under the statute.

 see R. Berring, On Not Throwing Out the Baby: Planning the
Future of Legal Information, 83 Calif. L. Rev. 615 (1995).
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century, West’s editorial judgment and creativity have been focused
on publishing case reports that are often more informative, up~to-
date, and useful than the court-issued slip opinions. If West’s
competitors were authorized to systematically scan West’s editorial
enhancements, the economic incentive to engage in this kind of
original and productive enterprise would largely evaporate.

POINT VIII

THIS ACTION SHOULD HAVE EEEN DISMISSED
FOR LACK OF JUSTICIABILITY

As previously demonstrated (West Br. at 46-50), West’s
motions to dismiss, made before and during trial, should have been
granted on the following grounds:

(1) At the justiciability hearing, Hyperlaw
testified that it intended to copy from West
in only certain, very limited circumstances.
West subsequently deemed Hyperlaw’s intended
uses to be "fair use," mooting the action.
Accordingly, the action should have been
dismissed before trial.

(2) After both sides had rested, with
Hyperlaw having presented no evidence of its
intended cgpying, the court re-opened the
trial and accepted new evidence -
inconsistent with Hyperlaw’s pre-trial
testimony and stipulations, and prejudicial to
West ~-- that Hyperlaw intended to engage in
wholesale copying from West.

(3) Even this improperly admitted evidence
failed to describe what, and how much, the
hypothetical Hyperlaw product would copy from
West. The district court had an inadequate
basis for a declaratory judgment and could
only render an impermissible advisory opinion.

Hyperlaw refutes neither the facts nor the law cited by
West in support of this argument. Emphasizing, irrelevantly, that
the mechanics of the hypothetical product were demonstrated to the
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court at the justiciability hearing, Hyperlaw does not deny that
its hearing testimony limited the intended copying to minimal,
current, "fill-in" uses -- or that it stipulated, just prior to
trial, that "wholesale copying" was not at issue here. Nor does
Hyperlaw deny that the only trial evidence as to intended copying
-- evidence inconsistent with Hyperlaw’s hearing testimony and pre-

trial stipulations -- was introduced after both sides had rested,

depriving West of the opportunity to present evidence relevant to
wholesale copying and copying of older case reports.

Indeed, Hyperlaw’s hypothetical product -- the subject of
evasive, misleading, and contradictory representations throughout
this 1litigation -- has never provided the proper basis for
adjudication of a declaratory judgment actién. The district court
erred in denying West’s motion to dismiss.

CONCLUSION

For the foregoing reasons, and those set forth in West’s
opening brief, the order of the district court should be reversed
and the intervenor-plaintiff’s complaint dismissed.
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